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Abstract 

The 911 terrorists’ attack was a conduct of war or a conduct of crime? If it was a conduct of war, 

the detention of Taliban’s and Al Qaeda’s members or suspects who involved in the attack will be the 

prisoners of war, and should be treated humanely according to international humanitarian law IHL . If 

it was a conduct of crime, they were criminals and should be prosecuted by criminal law. Since United 

States occupied Afghanistan and Iraq by military intervention and detained those people who has 

involved or assisted the 911 attack, it caused the dispute of application of the IHL into issues. For the 

nature and evolution of IHL, the balance between humanity and military necessity is the crucial matter. 

However, where did the balancing mechanism come from and how did it work? Based on the practice 

of American experience, it come from the Congress authorized the Executive to create the mechanism, 

but eventually the Judiciary confirmed it by judicial review. The separation of powers made a possible 

to build the balancing mechanism between humanity and military necessity, and confirmed the IHL was 

also available to the terror organizations with no state sovereignty. 
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