SN

R 2R
K 100 & 12 A > 101 #7 » 15-40

AEEETHABRBRAER  £ARD
Bk 5 P B ;2 A8 2 % (Guantanamo Bay)
W BEEREEGI M

E3

Z N

Ay

P E T ARBS & B IR IR

#H %

1l BHABREHRBFITAZRNLFEITA ? ZABFITANGE  AIERERNZ A5
(Taliban) #2 A2 4% (AlQaeda) it B RAD RILABEHHAR  LRHABET > LBKRE
BIABRLTFAERE - Z2RANEFTANE CRARLT > BRERABRAERYFH - A&
o BNERREFFRMGAME TR > E TH R 1 Bl B EM4 R BIBRE
BETHOBEA > EHFRARAEERTERNELEF R RABAGRYHETREEM T 25
Bk A AiE (humanity ) $2 % %4 24 (military necessity ) 2 f &) P45 o 25 o 38 P47 & 4o 4]
HERILEATR ? b B Y T4 R A EAE AR AIR 7 W E R BUR B A &R TS SLIA3RF
B SR RAATECER P A o IR 0 Rk &R d BRIy 8k (BB E) F BT
B H ERBUR O =My LR EEFERAE R AERAE L AR TFREEFHETLEM
eaVE R o bk s B IR AE R TR A N B R A A 0 BB o

st AEEFTR BREAER - BRRLY
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Humanitarian Military Intervention and
International Humanitarian Law: An
Analysis of the Constitutional
Interpretations Regarding the Guantanamo
Bay Detainees in the War on Terror

Hsueh-Chen Kuo

Assistant Professor
Department of Political Science, Military Academy (ROC)

Abstract

The 911 terrorists’ attack was a conduct of war or a conduct of crime? If it was a conduct of war,
the detention of Taliban’s and Al Qaeda’s members or suspects who involved in the attack will be the
prisoners of war, and should be treated humanely according to international humanitarian law (THL ). If
it was a conduct of crime, they were criminals and should be prosecuted by criminal law. Since United
States occupied Afghanistan and Iraq by military intervention and detained those people who has
involved or assisted the 911 attack, it caused the dispute of application of the IHL into issues. For the
nature and evolution of IHL, the balance between humanity and military necessity is the crucial matter.
However, where did the balancing mechanism come from and how did it work? Based on the practice
of American experience, it come from the Congress authorized the Executive to create the mechanism,
but eventually the Judiciary confirmed it by judicial review. The separation of powers made a possible
to build the balancing mechanism between humanity and military necessity, and confirmed the IHL was

also available to the terror organizations with no state sovereignty.

Keywords: Humanitarian Military Intervention, International Humanitarian
Law, Geneva Conventions
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AiE E #FF 78 (humanitarian intervention ) R{Z# & TR 4R E X4 B A] -
SHETRREEHGNE (BER -~ &80~ 3FEAE > 2008) « RIHLLEE
EEmueRhml  ANBEFTELFLH B 2HEM (global architecture) &)
— 34 (Pieterse,1998) - Ay » ABEFFAAERBAZEHA KA Bpfk § X
UAB] 4@ (international society) AR F X MM AE EFE T T8 » M ZABABE
Hr 5 X A 22 (Westphalia) &9 EH## A (Lyons,1995) e £# ey E &L H#d (£
F) FREGMECY A (EF) FTRESHEFHEAZHENAGTHBE RS
Z a3 (discourse) 4T8hPr & A B4R o Bt > ITABEFTFHRAYOBEES
DHEBTHRAGRET  RALTEHERE TURARRINEFFRAOEIHERAR
HRER FARLTHNHE RARRXERARRTE G ZMARILMEITA
T (Weber,1995) » PP R Bl R £ 4k @B fF 4 Ry IS RMAE AL AET TR
BED Pl BEAeHL TSR R T EHAAE FTRAZIMMAG  RA
AEBETFRAABREAGHEF  BHREOEEBSEIFERY R B ERBENE
At g ey E L (Charvet,1997:39-48 ) » A& FFAGH A 45 & B A17E % —
FRZEABAOANRMBPZAKRED A ELREF - TH (XZRENTH) &
WA - BB 5 FEFHRREBUI IR EFEECHR > AIMBRFH HMAL
B " FrEe# A | (Right to intervene ) ## 4 47438 " 1% 3% % & 1% | (Responsibility
to protect) &y#7. B4 (Weiss, 2007) o {2/ F AHE A 9L AE B RE © Al
FERAEETTANKRIE M3 THMEPH#A | (sovereignty asright) & [
#BP&F4E | (sovereignty as responsibility ) #9535 (Potter, 2004) - FKE L -
EHF R T ABEET MRS ROMBIERIE 035 (Hoffmann,1996) - 43t
RAEBEFTRAAGRBAZEZMEFTFRCEANISE 227 —F @ BIE4E
4r%p X LA B B2 AiE J£ (international humanitarian law ) ' 82 Bl 5 A 7% (international

VBB GEE SRS TE (Law of War) SCitZEEZ¢ik (Law of Armed Conflicts ) » E5EA AGH
% s R U A E 2RI 1 - W RS2 R - FEE S R B R e B R %
PR REEE 2 o DA BIFEN 1864 4 (Bt SE MR GE iR En H N LA %T) (Geneva
Convention for the Amelioration of the Wounded in Armies in the Field ) BEBHE » & 1949 4
FEIIIE (HWELAKT) K 1977 320 (Mge & ) « (desildtliE R G H W& R
ERHWNELAKT) (1949 FEHWNELE—/AFT » 1864 4 16 {HERINEIZR %% > 1949 48 H 12 H
1EaT - ) (el b alSEa R G5 & SOBANEEE R IE R H N FLA%T ) (Geneva Convention for
the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea » 1949 FEHWN LA —/AFT » 1907 FF5%:5 - 1949 -8 H 12 HEEAET - )5 (BRI RREN H
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human rights law ) .3t A8 E FF A4 K Kt R AL AT 69T B ATH TR A
A E A AR R b AR EA R 6945 50k (lex specialis) » 1% % R & 38 B 7> Fo - 0%
HA 1 k HA B 04 & 387k (lex generalis) (Orakhelashvili,2008) o 2 & 447 » %A
HEFFRAMET BRABFARRARELERARBARALEEFFRAGRAR
B FTRERBERABAM IMEREREL (BER) ABRETAEEETTRE > M
ABAABEFTHRHM IS RS RBERBABELETHAMNAB O REAY
o BBAELEIARAAEEFTRAASTAN " Al (humanity) e &
o AEDABHTEFTTEARAZ ) EEUAEBHIRHORERPIAR SR
TR, R Z A B ey (Green, 2003) o

2001 4 911 B A BFMHLEER S MG TR L > ATHBRAH AR
REGRBRFM B RFEREFBESRAREGRERZE  FRREHAETA
BRE X ERSUTF R LR R " SR E  (coalition of the willing) »
AR ZIE G S 144102002 )38k £ 2 AR F —REEBF a9 % 678(1990)
PR E 687 (1991) SRRFAF AKX BFRSL R IEERAM - Bpfidott > BAR
RIEGRAZFBBABZMEAITFR L EERES T EREBE MR ETL
B g - A X ZEBRHKRE R 2R - R RO EHT W ARIFEF S B
B (Multi-National Force-Iraq) #9867kt » ZH EA XA H FRBIMRIL S
B3k R8I EARTHA T RAEMBMEILE - L EBIIER2E

WL/ ) (Geneva Convention Relative to the Treatment of Prisoners of War » 1949 4 H AN FLES
=N 1929 AEERSE - 1949 4 8 H 12 HERT < )5 (B ERIRFCREER R H W ELAHT ) ( Geneva
Convention Relative to the Protection of Civilian Persons in Time of War » 1949 4 H N E Y.
#90 1949 48 H 12 HAERL ) o (—JLPUJSUEE/\H T H H N ELA AR BT TR B 1 e e
e SR EE ) (Protocol Additional to the Geneva Conventions of 12 August 1949,
Relating to the Protection of Victims of International Armed Conflicts » 25— EE » 1977 -6 A
8 HAR » ) s (— WU/ \H 1 H HN B AR R F B PR 1 s i s A7 B A
FEE) (Protocol Additional to the Geneva Conventions of 12 August 1949, Relating to the
Protection of Victims of Non-International Armed Conflicts > 25 28 E 1977 4 6 H 8 HAR-)
(—JLus /NH = H H N B AR B PR AR E M = I T fne& @ &5 ) (Protocol
Additional to the Geneva Conventions of 12 August 1949, relating to the Adoption of an Additional
Distinctive Emblem » &5 =355 > 2005 45 12 H 8 HAER - ) B EBEEc0: » Sk 71993
AR [ AR 28 | (Convention on the Banning of Chemical Weapons ) ~" 1997 F-2% |- {5
F#FE N ERE B AIEARY | (1997 Mine Ban Convention of Ottawa Treaty » ) ~ " 1998 4[5
BRI E 4 S 7R | (Rome Statute of the International Criminal Court ) JRNMIFEAEA °
8Kl > #R{% Alexander Orakhelashvili PS5 » RIS EARAIGIG - ERGREE LS IIRRE S
E 417 (fragmentation) ~ #iey (conflict) ~ 785¢ (parallelism ) B (convergence ) @ {HfEZ
FrPIPIRER » W R A A A o B L S AR B ) CEER 22 (military
necessity ) Z4 » IR AMEERAMED AT PRI PR NGB -
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£ BRSO E A LA BN EAFR LSRG B ST R Mg
BEARZE A S 1483 (2003 &) 3~ 5% 1511 (2003 %) 3£ ~ % 1546 (2004
F) 5~ % 1637 (2005) 3RAHE 1723 (2006) 5% BB RFM T % B %
(Multi-National Force-Iraq) B:88ag4ikte » @ % T A MBEF ZBARHRLTAN
BREFREARGFRARRZEMGF R -EHE T ERHE | REABREERE
MABES W% FREBERNEZRBESBUER A -

WA S R REATIEAAR AN G THPR LB £ REUF (FTE8E 3%
;W) BB ERGENT (BHRE) R RFEHmERBNELLTE TH
#EEY | (Guantanamo Bay ) EE X~ I g T HAR &9 £ 450> 7] 5%
REBAEZARBRAEIOBENERRFH EERERRGERAAEEE -
BEREBAEZAAME LEZ(BRRE A EREFH =44 ) (the Common
Article 3 of the Geneva Conventions ) *Ff#L & T k& B A X A AP35 L F 2 3)
R ERARZEREZ TR MBATH RRABATREM - THUAAZBEF T
EEABEME THRFR LAEGHERBR REAEHEEG  2L£RR %%
RBEELEEEEZNMERBITLIBLETHNESZLE A ERR TLHBRK
AEBEOEWw BT EHEGTHIER » LAREFHHREAGXREEEKRIE
By REHR (GFERRTAEBESHHRESER) LB -

Ol BHABREHRBFITAERILEITA? ZABRFITANE  AERE
R 2R A A AR B XA S RIABFHOAE  LHABET > 2
BRBERARABRALTAERE - ZANRITANE LRARLT > BEER
RRAE RS e A ANERREFTTRMGAAMETFHRERST 02T
B 911 B R EHS R R SR aiTHBA > EFREAEELTHE
AAEAFHR MEARAEXORETRFEEM S £EF R %A AiE (humanity )
M EF . E M (military necessity ) % il &9-F4# (Meurant,1987) - 2R - & -4
R Ao AT R L EATIR 7 sL B A 8 AT S B AR A E R AR P S E B BT
B &M T > LRI PIFE B LR RAEATEI P02 3 Sk ] 2R &

POHNRIE AR RRES B R A RIS 5 BRSSP TS
SFAIRUE
(PN HEESIIEEFEN S SRR N e BB SRS ~ 65~ Ry ~ AR A 2%
FEFUIZ NEAEN > A YHEDL METLUNGERRE » AMSERE - it~ 38d5 Ml -
PER ~ S T A DR A ATt © RIIEE > $HR Bl N8 - AERfaRErih > A
A TYIHTR « (H) BEmEL S LIRS > Rl - SRR - B RE
(Z) fERNE (W) HEEAGE - Rl ES rIRsE - (T) REEAZL
W NJEFTRE R AT & FlA ORI IE R ZIRRE L B - TS THISE R BT TSE -
(ENEH ~ T HE IR LI -

19



ABEFTRABMRALL P FRRBEF T HEANELHIZLBREZR I 24

B a) AP a) ik (FEE) F Bk b Tk H 0 £ B BUF ) =M 5 L4 BB
BEAEEGAERA LKA BETHEFTLEHOGER -

AXEFAREERE 91l BWHERKLEFHE LM EFRPR LA HEN
M BB T FRAS REALEFTFHDBERABAELR REARY
Sk PI4k d 35 % & (judicial review ) 9B E HI IR I NERFEF L F 42
BB RE 470 BP L 3] CR AR PI LA B A B ESUIBAT IR PI S sk SR PI B R 24 &
EELEM BRIFLATRAAFXAALEARLLEZ I EREY ER AR L
JEZ B H) o AN E A BRI Ol B £ R AR F 1L £BA A (George W.
Bush) 8 A R BB F A % > 2 h B AL ILEMBR 45 12 LWk m T+
IUREFEFREFH O AEZLEABRBRAG: ShRSEREEAFMERL
SR P AT IS E > UG ABRAE RO RIKBEMRE - Lk Bk Sk
A EZOBEEHNG  RARIERGFIAEEFT  ALZHPBRBRAE RS E
TRe L BAENHBEBTEEEAHELFLIRAEEF TR AE , 89ER
Mo ARHBEBAGLEANERRER QOB H AR BE -

A REBF o) BIRAEERE

(B ARE O BRHEABEFHEMUARBBRFZL > dB & 254 & 2001 4
M E R EE ) EHAWHT5, (Authorization for Use of Military Force
Against Terrorists ) ~ 2005 &4 " #) 2 # & &% | (Detainee Treatment Act ) #2 2006
£y T EFE R | (Military Commissions Act) » 4542 48 40354 40 A AT A B &
Wik TR REH G FS EaNREEZRRERELABRRAGE LS
FEEASFENEARGF FHRSERUEBEAG AR EATRIPIE BB
AR QPRI o

— "BRECAEFENTHABWHE F&

2001 9 A 18 B > £BE @B IXEERAEFTHEHRBHG T %
WHBRGAER — L BT RBEHEF N EHIITE ~ #3248 - % - LT 88 911
HEWMAR  RARE LHARGEARDE - RIBILBMER T LRk
(United States Code) % 10 & % 821 &1 % 836 1% > HAw 44 11 A 13 B %

*  Authorization for Use of Military Force Against Terrorists, Public Law No. 107-40, 115 Stat.224
(2001) .
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HEFGLT REBF PHTIELARI Yk & # % H| (Detention, Treatment, and
Trial of Certain Non-Citizens in the War Against Terrorism ) B B 538 k4 F19
- REEZERBIFLFAA AR FENFE LI (ER) nE BARATRFTER
FF % (military commissions) & #] - 3 BR T £ B H kR EHMEL M
& BRI R A BB R RERANZEF LR - @R L2 EAR
o REBATRBERRE = 20 BB R EREFETRAERS X
FATE RAEHETARRBERTE CRERIBRFERLELR £ H
NECBREREREE  F= S EE L RASMEARS A (Military Order
—Detention, 2001 )o B By 3 3 2 38 — 4 5|7 £ F % i 44 (Military Commission
Order) #2 " E ¥k 2 45 4 | (Military Commission Instruction ) 3T 5& % $|42 5 fiL R}
2% %EANB %ML (Department of Defense, 2002) - EHEBR AR, > 2R
YARYE Ex parte Quirin B E B H HEBF MM F L - "ERBUF R T8y
¥ FIA B | (enemy combatant) #&=f 35 & R £ & B F 4409 3 b dm gk s 254 32
MmB o BWATRERNR - HAZERERK S ERAE Ex parte Quirin 5] % »
AUEHEFEBRFAANBBIFFBRMAANE HIBAABRIIFEBRAABREETA
BAEG A 0 LA EF R R B R TR o

2002 2 A 7 B HABGEBHIAENAERG I ERLEL > Bh T AER
BB AP A sk 2% | (Humane Treatment of Taliban and Al Qaeda
Detainees ) 44354 > B N EAAL M EE (F4) (High Contracting Party )
A (EH) BF > THAAPBREERESE > Aba®as g B LERR
ITAFEMABFANREHREA (AFAREY) BEWRE  AAAREANE AN
A% Bk AR Z ey Kb a &Rt B 3R R 87 > 122 £ RImK
BB N R AY R AE 5449 (The White House Memorandum, 2002 ) - 2004
6 A288 0 EFEEZHERAR— R Rasul v. Bush (2004) Fo Hamdi et al. v.
Rumsfeld, Secretary of Defense, et al. (2004 ) ¥|k > | 2|2 LR AR H
EFRARBEAFFAGHRELKRGHA 2004 7 A 7 8 > BF53Ea3E Kk Paul
Wolfowitz F 4G EIHm "M I BFAIABHZITHFE EM A E | (Office of

° FEIHEHEEPIERE (Military Tribunals ) 45 =l HH 13841 #E ( Courts-Martial ) ~ B2 EE ( Military
Commissions ) ~ FHEHFHZEE (Provost Courts) FIHAMFERAFFIERE » HHF AR 25 G I EC
R B AR RAER R AL - Hl B2 ERE A BHET -

® Ex parte Quirin 317 U.S. 1,31,37 (1942) AARILL" BOGFEFIA B | HUEE S KAL) -

22[] Jennifer K. Elsea, “Detention of American Citizens as Enemy Combatants,” CRS Report for

Congress, RL31724, March 24, 2004.

Wikipedia, “Enemy Combatant,” http://en.wikipedia.org/wiki/Enemy combatant
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Administrative Review of the Detention of Enemy Combatants ) & &% | 8 FI A
B A % & % #) | (Combatant Status Review Tribunals ) £ ¥|#&# 2 A B L F
A TBFIFBFAIANER - A3 TBITBIAIAR ) REHEARRHL A EABFETHRY
B A R A Bk R H AR BB e ik B R X 3 0 45 S 1 X BAT ) K
BB H R E S & (Deputy Secretary of Defense, 2004 ) - ®2005 43 A 23 8 -
2R BRBFEHEM "2 ITEHH A £ R, (Joint Doctrine for Detainee
Operations, Joint Publication 3-63) & % "My BRFIAB A — AR ML a
FHERBARMEE BAHFRE LR EERTHREARGR SR B0 T4
# | (Joint Chiefs of Staff, 2005 ) -

2003 -6 AAe > MEEEE LA EEAMB AP LA T TAMS Aba
AR BRBEAIERBEGHE  EHP 2004 FEF > MM BEASRELE AP
Hir 5,69 Abu Ghraib BERkArs 4 BRI Z MM 4 > FIRBRBRELRARAN
FH o BAREBRABAEEZHERNES  L2ERRFARSMBMARN  HHE
et B3 (QIEHEMNES AM) BITHE 2004 58 A 24 8 > LA
Med TR 2478 % B34 | (The Independent Panel to Review DoD
Detention Operations ) AT R &FAERSE > RE TR THHZ ARG R E &
THE LMEF SRR O EARBREAAFSC AR TEHAEFTEA 0L
B W R B R T EH 5 » 697 X (Department of Defense, 2004 ) ©

= "THEEREL

BERAREFWH214 02005 %12 A 31 B AFLHEEETHRR @GN

T # 2% 8+ | (Detainee Treatment Act) ° » kM % — & B0 {82034 228
BEFRF (Bl RIFEMS) I CRACERBRABHHEGSIR AR FEANE
B Fk A A ROk 30 ARFE B By 3R 8L KR 3R R BUTH B EAER S EXA
BRHEMBERMABR LB EIERKXRFHFRE > K FE (a person of
ordinary sense and understanding ) T R 4o & k0 BB EH EEH T UBE -
ECRTEERAFE RN AMENEE AW g TRPD L FERBINGE S
FRANB & m BP AR L AT 2% e) MABPAABHZTHREEMAT
HTBPIABMEEEHE A dhxERy THEEL B ¢ (Administrative

RIS B R R AV SR EE L » SRS N AT T A B A R A
#l Py
RS T2006 FATE BRI REE S |
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Review Boards ) v " $xFI A B 3o F & % FIE 0 ABSFEERIFILIZAHE - sLIb >
FR R IRIEZEE 1005 4R T » ARFTEIR ~ RRRZTH B D RFE R
STHBADE LM ENEERIIRAAAG RS KRS FFIRD B TE
MER EFRERERBEEABFAABRMFERFHEALRTBFAAR LHARL
FEREFREAGRHERAL I TBAABRMEEFFE | AERE TEFRESTS
Iy T EFERRE  WE I RBAABE LR ARG TR AABHRTH
SBRBHERAZEFIRZIENREART AR EARFRATHGERE X
Sk MABM B MBSO NBERER > FEAY TEE ) BRI ENE
BHM e VT2 kP RAE TH ORI B A B R M B
REFAGIRELSKGHS -

8% & & ik IR 4e Hamdan v. Rumsfeld (2006) &7k ¥ - 32 B A 44 o4 An
RAEFRENGLSEE TR CRA R B RIS EELE > BH
BHR o 2R ARG TR B &3 REME B4 -

=~ TEEREE

F BB/ RESLA S 0 E 4 2006 F 10 A 17 B » i A Sh 5 F 8 B
il TEFREE ) RERBIFEREFTHETEAZEEY TSR IE
SEBC 8 F9 A B | (alien unlawful enemy combatant) 4F 2% /5% a9 ¥ % " Jkik
BT BRFAANE  OFETHREHNERARRERBRERIA AL RE R ILF
MEHFEARALERBARGA " BHARRLEE LR - W LRI EA 455
ME FRAITEREFME ) FEAREFERE - EFERFHANHLASD "B
FIABHMEERHE  FEATY "HRAYFEERFTBEFAAE > LA LER
FIH KB W REA N B X R A6 ROR O AEAT ALFRAFAE LB & BRIETR B
NEEANREEBETEZNAEREFANORB FPHEASZHKRESKRRIRFITEH R
PEER - REBUT - KESPHRRBEEHH AT BRATE B R B EBUR
BT AGI A B N L&A EABI BB O RF FlokigBEEAERBANRLE
N E Tikinsk ey A B | (protested person) saf H A AE 9% 0 Bl
REFLREHOFAT -TEFREN AR FEHRAALN T LR EFA K
&) —Ax E k£ F7E 2 (general court-martial ) FH| 25 A4 » T HR T WEFE
ERABNREANYER S AXRIAGHRELSKFFHEE URREIN

Detainee Treatment Act, Section 1005.

U FRERL R AEEOTER A SR T IR S -
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Ra# ey A (Military Commissions Act, 2006 ) - B b » T EF ik pE ik | 23 E %
Hupb3® (Bradley, 2007 ) LR 2 T EF 55k | 5 E T & $F F A% (War Crimes
Act) IRZZERHF X BN RE AN LR F e AT 4+ BHR o HNEFAS
ITHRRBAFAAGE R RE L EGOEIRT] AN B L KB R A RS F
Tkw AR DAGASERAREANREANER R =4k "

2007 %1 A 18 B B3k EF Rk A T EE ki FM ,( Manual
for Military Commissions ) 3,48 M 6 & 142 ~ 3R R BT R EH - P4 A 27
B 48 T EE kR E HR L (Regulation for Trial by the Military Commissions ) »
SRR EH AW RRAREEEHEmE 0 '2007 £7 A 20 8 > AA
BaEA T BNRENNERF ZAXGER P RIEIRA 1) 2 AR B 69 AR RE
(Interpretation of the Geneva Conventions Common Article 3 as Applied to a
Program of Detention and Interrogation Operated by the Central Intelligence
Agency ) tbE ¥ 2002 2 A 7 B ey 0 T A LR - 25 HE A B 4a Y
RERIFENHIBIAAE > FALXBNREZANGRE - M BRE T EFRE
ko REBEABRKFENARE X (FRANRELNANERE =) LAHE
FERMLIE R B G FEFERER B N & N - BE b e e 2 mEm
HEFEGERAZFAOLARF ZMAIRE > GLFFEET  EF - RBHARAEYH
FORERBERERE  REERBRENTREE SRR B BRREES &
ANEERRETENETR  RBAETFHEEIREFAGETHEMRFY - °

2008 46 A 12 B » & & k4 Boumediene v. Bush (2008) 4 3]k & 3£ 4
Al Odah v. United States  (2004) #9#]k > £RIME ARE 2| E > AH# L33
htimckE o IPRE T EFREL | B (AT ERREEEBHIBRAS
PRELROPFIEE N ENPIXBRER N EFE BN EERABRAEEN A
B RAl -

2009 1 B 22 B » #4485 (Barack Obama) #1644 %12 E Fx

12 22BH The War Crimes Act of 1996 ( Public Law 104-192) ; The Military Commissions Act of 2006
(Public Law 109-366) .

13 U. S. Department of Defense, Manual of Military Commissions, January 18, 2007,
http://www.defenselink.mil/news/MANUAL%20FOR%20MILITARY %20COMMISSIONS%20200
7%20signed.pdf

'* U. S. Department of Defense, Regulation for Trial by the Military Commissions, April 27, 2007,
http://www.defenselink.mil/news/Apr2007/Reg_for Trial by mcm.pdf

" Interpretation of the Geneva Conventions Common Article 3 as Applied to a Program of Detention
and Interrogation Operated by the Central Intelligence Agency, Federal Register, Vol.72, No.141

(July 24,2007 ) , pp.40707-40709.
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FEEF) 120 B DMEARIT B E RS FE—F BB ZNEE Aba$
By o %9 EE ki kT James L. Pohl EA B3R A ki L ATEH > B8
RFERE BTG EMI e FH AERBIET AL HETCRELS
Gtz g o T bk 0 A BB R AR R R Ak 4 2 e R R FIARE A 0 FHE
BRI 3RS o BB BB BERS O ENEFERUERE 2R 4
FEMN > BAXME BN LR a SRk ey H kT E
¥k 2009 &2 A 18 B » #EJF LRI ETRRE E T RRIE T B 17 ik
2 E 44 o B A Boumediene v. Bush (2008) #9334 » 3t K4 F ik BB
0 2 F a9 /1 (Glaberson, 2009 ) o A F > 38 — 47 X34 78 % B 5 & ik B A4 B ed
FAT -

RAEBRE BG4 4 > 2009 42 A 2 B > BBy 84 stk st b i vt B 1 4 B
AW 0 2 A 23 BAEH RS 0 RAMA S B N
RANOERH xR 5 *2009 £ 2 B 20 B » 8)kafsmm T MEmAEg
e 2 it %€ 4 ) (Guantanamo Detainee Review Task Force ) @ it 48 — ik
MEHR BRBENR > G5 B RWFEHFK - 2009 £ 10 A 28 8 -
BREEHRE 2010 FR A ZLETHZE T 2009 FEF L% 0 BIET 2006
FEELOEX > ABEHREABRALOEGEAS 201041 A 228 > 3l an
RIEKIE ORI E 2 AR S A 28 B A AMESR 0 A 126 RAkIEE B SN
%o R A AR A B AERSEG B EEERNE > A0k s E
Pleg i 2 A BB AN RZEBEMBRAGHOHE > RBEIE =R -

White House, “Executive Order — Review and Disposition of Individuals Detained at the
Guantanamo Bay Naval Base and Closure of Detention Facilities,”
http://www.whitehouse.gov/the press office/ClosureOfGuantanamoDetentionFacilities/

"7 Wikipedia, “James L. Pohl,” http:/en.wikipedia.org/wiki/James_L._Pohl

Jim Garamone, “Guantanamo Complies With Geneva Conventions, Admiral Says ,”

http://www.defenselink.mil/news/newsarticle.aspx?id=53204

U.S. Department of Justice, “Attorney General Appoints Executive Director to Lead New Task

Force on Review of Guantanamo Bay Detainees ,”
http://www.usdoj.gov/opa/pr/2009/February/09-ag-148.html

2 Wikipedi, “Military Commissions Act of 2009,”

http://en.wikipedia.org/wiki/Military_Commissions_Act_of 2009

Guantanamo Detainee Review Task Force, Final Report Guantanamo Detainee Review Task Force

http://media.washingtonpost.com/wp-srv/nation/pdf/GTMOtaskforcereport 052810.pdf
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%M ERRERY

e Bt ey R BAE P RR KB IER S B4 Rumsfeld v. Padilla(2004 )~ Rasul
v. Bush (2004 ) ~ Hamdi v. Rumsfeld (2004)~ Hamdan v. Rumsfeld (2006) ¥
Boumediene v. Bush (2008 ) ¥ & F|5) b » ¥/ 4T HC3R P #2300k 20 P 64 48 B #8042
HARBEGE R BpEATHIPIE RIS PIER AR & ki H X2 ik 3%
PR BN A R xRRABRFHAEE  MLBAFESARNRLAY -

— ~ Rumsfeld v. Padilla (2004 )

ZHIHN 2002 5 B > BABIMAEHIEEER AR Jose Padilla 5 £ B
REBERITERMES ¥ Thaal&iy iR (US. District Court for the
Southern District of New York ) %% [ & %3 A{%2 Z | (a material witness writ ) &£
Yo THREAIIEmERY MAFL T AR EESNE HLH%ED
AR FERIE > NRFE AR FHY > RAKT EHREF FIZ AT © 2002
FORAIB  AMAHEBHRTLRETHARFIEIAIALR oL BRI RFMIGE
HEE BB EE AT RRANNESE TN ERME 22002 12 A
48 H KRR ABGGAZF R IR FRAEGT " RMEEREF T HIT
BT Gk, BRAHALBALEH S ARSI BPAIABHEBAR > 4
SRBHEAAA AR X EGRHMH L - PEFE LR TERE @k
MR RIEERBREB Y Kb h RATRHEEREFASHREHGF k)
3R A 1971 4 T Je44 2% | (Non-Detention Act) . EIFE B @ 3Lk RGFH 2
RVENRO BN A HBKREHETELEBIBIIHEY AR AR T BFIAR >
CEMEFHNEALRALIEBOEIR AR REEAREBRE 30 RAFEK
Padilla - %% € F L8 & &&% > 2004 46 A 28 B » it A B b v A #7
Rumsfeld &) 3451 3 o 2

REERFATE ARG A FR PR EFN FHRBHHFOE)
AEFA 1971 F TRk ) 9RT > RBHRIERRICMEFR > MARE
AR H R MR RAVHFAFRESKOFRHLRZELEERNENE
FA bt A M E Padilla 89 EFF FATHEE M A LB Bk Rumsfeld > @ B

> Wikipedia, “Jose Padilla,”http://en.wikipedia.org/wiki/Jos%C3%A9 Padilla_ (alleged_terrorist )
» Rumsfeld v. Padilla, 542 U.S. 426 (2004 ) .
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FRINEIR LA B AT AN BT RRMMN MR L4 » #& Padilla £ FH4R
Ay o MPadilla A F B RMAMN I ER ENRT  EBH ARG ERSE
REBEH 2R 5ERAE2005456 A 13 BFAGBMEZR TN FurE b
YRIEBEEF 22005 F9 A 9 B 0 EIKEII AR GH A RBXFEMFTLRA
#E3) # Padilla - 2006 4= 1 A 3 B > & &AM F & Padilla 89 & K > ¢4 B2
Padilla # g F B RMAM N EFEFAHABEE —REB ERBEEZHBEENE
FIE B Sk - 2006 -4 A 3 B > & &/ETREB E 4069 L3 - Padilla 432 — &
KRR FALYRELE ) 0 2008 1 A 22 B 0 A KIRB A B B EAMA o
BEFRE B FIR T B A AR ML B S HERRRM -2 A 28 B » B
JEARFEE L3R o

= ~ Rasul v. Bush (2004) *

£ 1) # /- * Shafiq Rasul Fo Asif Iqbal ;£ ¥4 3% B B 44 69 FTh 16 A > A 4P] 870
M A David Hicks B & % hoX#| 3Lk " P75 /T3t 4 8 % | (Afghan North
Alliance ) 17 % T4#H4% > & £ BBUFLE 2001 5 12 A A% 2| B 488 K 3bdy
#.2002 42 A 19 B JEX A @k E/E# 4] F.o (the Center for Constitutional
Rights) K EZ MG £ F kR w3 T AL 1%3% 44k | (habeas corpus) > &K
TEIRFIRI e 2 R JE R 0 R SLEPRRK ~ AUTF BB B SEIE ~ 2 b A o {2
W Sk R ARAE Johnson v. Eisentrager (1950) %] H H Bl E o B A it & %
B RACFAEZRAAL AUKRMENLZBRBREIIGIBR ARERELEELZBR
% 22002 F 8 A 8 B > & E3fEFRE EIRERR > A7 B B ikl ey F k& - 2003
#£9H28 > LHRRSGER > AR SARAARZAT > Rasul fv Igbal ££ 2004 4
3A9 BMBAEAE > RSEMRAAE 2004 56 B 28 B » AN Z R Bk
W RTR e FI R o

Rk AT ReERAAEEREREB AL ETR AL EGHEAR &
PEM > BAMIEERY FA G RE SR IR S35 BT A0 M) o T 20 R e AT L
2o W IRIRURBEE BEM > BRREFANTF - Bb REWZFRAL
FERTAREEALBATETERI SRS EIRGALINGTEIE T SHE

** Rumsfeld v. Padilla, 542 U.S. 426 (2004 ) .

3 KZHL Al Odah et al. v. United States et al. (2004 ) —#EPIH o

0 AR R 21 A EREI A B G R R % AE P IR H AR S - PSS
EEREAIRI A SE BRGSEAYTEER - fmnE Pt 5 e BB A RA ) B AR B NI A
EWERE o Johnson v. Eisentrager, 339 U.S. 763 (1950) .
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%308 % Johnson v. Eisentrager (1950) 3 Rk E R FHAGFHRE LKL THAF -
EHRR TR ENEE R B A B AAGIRES R AL TR
MBS RL MARFRMEOA - MENEE LT LRAARRETE RS EH
oA 1903 45454 | (1903 Lease Agreement ) 1548 » A % % B Rk £ 4515
4 mHTH LM S s 4] (complete jurisdiction and control ) o 242 % £
1% 4& 84 Khalid v. Bush (D.D.C. 2005 )#1 In re Guantanamo Detainee Cases (D.D.C.
2005) AP o FERFIIIKIRAAE B R B QFR o ATE R Y o R B L REP
FHAG B BERERG T M BERERF LG LR EEERFR
o DRBA AR BT ANREZ A RE A as R BN RZZA
“fpk e BAMETXANRAIOGRE (F4) B Jba@Atad (44)
.28

BUR B B 56 12004 57 A 7 B 0 BBy 3R &) 3R & Paul Wolfowitz F 4/ & 3R
BRI BT BAABNHRETEEERNT B FAL  BAABMEEEHE
FHHRMBONBREL "HIBIIAR - FFL MARSERARZA 3
A 9 B > Rasul #o Iqbal # €@ MR @ H B » 2% Hicks Rl 4481 2 » £ 4
B2 EFTEH > RS ERAE Hamdan v. Rumsfeld (2006 ) #2448 R &
SRR AR RILEE R AF 2006 £ 10 A 17 8T EE Rk K6 2007
$ 2R Hicks #BX M EFTEREH  WAEFATAREDHAR THEIELEE
BREMR GREE—FAREIEBIR REFEERAEKRAROHZNLFN
ARERSTH - RN EFL AT R R LB AR R FEHICFERAEAR
e R R R AR TR T > FI R 3R - REARBURSLAMBUR M 2 4%
5 A 208 > FEEAERMABARA 0 WA 2007 £ 12 A 29 8 0 ARFMESE
MR B] T KB E R BF 2008 £ 12 B AEXK KA BEH

= >~ Hamdi v. Rumsfeld (2004 )

Z 5] 31 * Yaser Esam Hamdi & — 470 & MuFTHif6 K, > 2001 =11 f » £
Mg 8 FHRE o B W EFR S AIPEI G — A o R E E K

*7 Rasul et al. v. Bush, President of the United States, et al.542 U.S.466, 483 (2004 ) .
2 Khalid v. Bush, 355 F. Supp. 2d 311 (D.D.C. 2005) E In re Guantanamo Detainee Cases, 355 F.
Supp. 2d 443 (D.D.C. 2005) .
% BBC News, “At-a-Glance: Guantanamo Bay Britons,” http://news.bbc.co.uk/1/hi/uk/3089395.stm
% Wikipedia, “David Hicks,”
http://en.wikipedia.org/wiki/David Hicks#Pre-trial agreement and sentence
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BRI T BRBERALRANER > 4 AR R E ) &R > 4K
EREAEANRS » BMARKMBREAZRIMES T RAMEEER -1
449 3L #, Esam Fouad Hamdi X & #b iy R 4 2 R 33075 7k 2 (U.S. District Court for
Eastern District of Virginia) % 35 A {72 28 » 04 £ B HF#H 2ty LF 0 i
RTABEXRRLGEFRE +wEERNEESEMF (due process of law)
#4E F % 4% 3% (the equal protection of the laws ) ° ¥ 77 ik I # x4t B K K L F
R IRy o b5k FR 3% B A€ A Yaser Esam Hamdi o &8t FF BURF L3R H m
WK 0 BEDR IRk 0 R AT kRS BHF A REE S S
B THENETASE - RTWES SR FERRARREOBERE
2 RAFIR A Hamdi RIFABFIAR » SBEIRAEMA SR AEF
& W BURBE LR W R 0 e Rk I B AR B i IRk o H)
& Hamdi fe 5h B 8357 0 B AL B Pl B B 3508 R A F3Re) 0 TR TR R IE 2
HMAEFEE FREEF GAPHBNELEERNABRREGELHEE -
Hamdi &) 5%#, L3R %7k 2 2004 -6 A 28 B » R &HkRAE S #lrfet K E 4
SR AR MANKSBER » R HHEE R AR (Niday, 2008) - '
R kRAEES  ANMRKEETRAELRA L ERS (dueprocess) 173#
TEAT EARHAEMERANZLERANR AP RETHLEHIRARN
AP A AR » AGREA KBRS (alleged) BOPBRFIAR - #EEX
TR REBUF ERBNREERF @A REER D &R S Hamdi> S4Bk
AL T B B A B R G R LR RN R SRR AR RAE RS
REGEPQAA 0P BOFRERLCFRAERT > MAHELBRER
KRB -FHIABNRFE=ZANE NSERT » EBHETEE RI1Z > IEZFEMRA
BHEEE 2R S FEREE T BAHLATETRTHRITH N AL R B
st 2B BUR# Z Hamdi 947 AR IEE SR - KM b FFASMRELSKF
RAEFEIRHARTBAAL & H0RE > L E0RI b kbl
LS R A BAH REESRF MRS ML ARLALEET LK
EHRBE A ERH AT R e ¥ EREARINEN LA RS ERD
AR 0 A AR IR B AR GBCHAE &R BBETH EH > —
ERARNIB LTSS E SN EEAHO RS R EIEEE AT & 26 Bl
— A EWFHE D
B B4 02004 £ 7 A 7 B - BBy &l 3 & Paul Wolfowitz T %/ F 3

* #4 Jackson A.Niday, 11 FUR5E » 35 2R B REEbE AR B LA A 2 1 -
32 Hamdi et al. v. Rumsfeld, Secretary of Defense, et al. 542 U.S.507 (2004) .
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AT M BEFAABMBITHEEMANT A TR BRPAABHMEEEHE
FHBMBOABRTA THAIBFAIAR 22004 £ 9 A 23 B > 28270 BT
R85 RiBpFA2I% >0 £H 353 A Hamdi K E LR AR S04 TERIEE
B e s THAG - PEL 0 10 A 11 B » ¥k T 24544 Hamdi £ -

v -~ Hamdan v. Rumsfeld (2006 )

Z 15 8 1) : Salim Ahmed Hamdan ;& — {1 ¥ F9 (Yemen) NK, » LBHABEHAE
PRI X FITE Ty R Est £ ENK > A TRFHMMMTE TREFZE
REFE > MEEWENEEERNE 2004 F7 A IR FRTRHERSE
AT B8 THRPAABMMEEEFE | FHBEFLREH o @ ERFHG AR
FHEAFIRESRABRBPITSY > EREFLEREFHAAER > HARGEER
LR BF MR IHFFHARILE UAFHEFHLT AR EFME (United
States Uniform Code of Military Justice ) $2 B P L/~ 4 P & KA P #1352 12 353845
EPRIE o FEFH AR FURIRIE B A BRI EFH R R BAE 0 F A E B BUF R F AR
SIEFHREEH  BRRIFEF RO AR EFRRERF L (848
NEFHZAH) FTTREFRILCRFT > £HATFAEMEUA > Hamdan % 2|
SN R 2R o &3 Hamdan & BA% EAE ST RA R BT - EEREMEE H
o RER TEREFME ) LA RNRLAL o BHRBUT LV E R REKE > EAF
RIERBRE T KR F R BAEFIEAGRGIRERIL ) BRRLAANZLH
PR Z ] 6954 KRR TEAMFI AR > B EBIAR T AT B RS
# o e A B BFERLRNARZEER > BRNRLAYRZREFTY
) kR A2 - ARIF Schlesinger v. Councilman, 420 U. S. 738 (1975) #2 Ex parte
Quirin 317U.S. 1 (1942) #E RHFE > R PIRZIT BN AL RIFER
Hamdan &98it: & s 0 FRIEEZF  BROFEMANZH Y L RAIMHEF
SRR R Y - Bk £H Hamdan BERER T 2B EEAE » LR ERR
BB ABEATE N AL MIT B E - Hamdan L3\ &0k 0 2005 4 11 A 7
B & &ERAEE EyRT 44k (writ of certiorari ) # % b £ 4+ > Hamdan £ " &
B KR E k4 F.0 | (Georgetown University Law Center ) Neal Katyal #2 % % 7 &
E2EFE P (US Navy Seattle Law Firm ) Charles Swift P4 & iz » it &

33 Department of Justice, “Statement of Mark Corallo, Director of Public Affairs, Regarding Yaser
Hamdi,” http://www.usdoj.gov/opa/pr/2004/September/04_opa_640.htm

3% United States District Court for the Eastern District of Virginia,
http://notablecases.vaed.uscourts.gov/2:02-cv-00439/docs/70250/0.pdf
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B 2 4 04 B SR A2 66 S5 A7 Perkins Coie 324555423530 & B, - 2006 4 6 A 29
B &ZEERAEILE $BHFR kR FHR oD

ReERFIRE G BURTAN THE R Bk ¥ H4S Hamdan 89 A 5 1%
% 44k ¥ 35 cHamdan & B 9 LAY ATRE e H 50 A H 23] N F a9 % #] > 12 2001
FI11A 3B AFBGBEARILEFTLENGLERGEASNTFEH YRS E
ke FER TARESEAGE BHANRAY  BIRE=Z ALY R
2001 9 A 18 B AR E)@Be REERAEFTHNEHIRARL FOk),

BAMEHSIBR AR ATHIPIIFRR GHRAM B R IHF N EFRE > BFHRR
o &5k LA Ex parte Quirin 3% T 8% k4% | (Articles of War) % 15
A% A, 3L E 0k 2 oy R (Tbid) -

BURREHE M 12006 10 A 17 B > A as B E28A R o@dy TE
BBk 0 R EFEEF AR BBMSTBFAAR 2007 F4 A58 0 £
B RRISE IS > A3 T EF ki k| TEH AR X F Abm o i
AT E ALY Hamdan > 3t R AR A B N = A4 5B w ik 8 5 B A% AT A5 00 B l3
KAEEBRFAABE MAT EF LR E CERATABNELE = A4 Ri#EA 12 Hamdan
FWA LM KRG EE R ARH  BESANYZALE - CBEFHEEH R
AGIRELS P TR EFLEEERALA208 2868 ¥ bt REmb E
TEE FIS 66 18 B ek o 1B R 0 E B BUREACE AR R I PRSP R B 0 AT
2009 4 &A% (Dehn, 2008 ) o

% ~ Boumediene v. Bush (2008) ¥’

£ 15 f§ 7~ © Lakhdar Boumediene 2 [T A |22 A& SFilb AR EREA S RA
HEREEERBMNEHRABERL AR A A M m3F kLR BT
#H 22002 F 1 A RERERSERANABBEFADBEK - KR EBUF
A R g bk TR G EAEHEEMEMNEL R E 22004 £9 A 21 8 >

3% Hamdan v. Rumsfeld, 548 U.S.557 (2006 ) ,
http://www.supremecourtus.gov/opinions/05pdf/05-184.pdf
O FEUEHR AT | ANIEE YGRS B o e HIE RO RES T C R
EAERWRESUCE BRI RS 1L« MU A TR IMEE MU - R R BBy 2%
BN B2 — TR AR BRI » AR HA AR BRI E /T » JEEZ AN R -
37 ZKZ26il Khaled A. F. Al Odah v. United States (2008 ) —#L4Ift © Boumediene v. Bush , 553 U. S._
(2008 ) , http://www.supremecourtus.gov/opinions/07pdf/06-1195.pdf
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TBFIABMMEE FEHE REE IR I F R EBEEEL S5

ot o FRE AT BIFIAE M2 2 2005 £ 11 A 30 B ~ 2006 4 10 A 20 B
Fu 2007 FZRFEHE > MFRBEME - R BIFT EZRFFAGIRESL
Kok TEEREE ) BCERE BHSBERER A EM ¥HELR
HIEET ERRIERFRIE THERE X B TEF Rk #E %k
REARFEMb B E g A A] - 2007 4+ 12 B 5 B » RS AR EATIRNEL O 85 > 2008
F£6 A 128 Rk ALT % #HH 52 304 Boumediene IR EE A FHA
GiRELSR T EE R E | LBELMAAZEY -

RHERAAEG  ARPNAFRIADRATA P HEALRES RN E
EHEA) % R F) & Boumediene (R E A A M P FAGRE ST EF L
R AREES - REGERRAE T HEREN  ROCEREFENE LA
ANBE G Rl T EFLRE ) Fsiex (ERET -~ &
Meak ik e IR NAF REL R T F)IEBELBIETRFIRAT REL R T F
AEE R BB EREAALERETERRTARMNEELEFTA > LR ERK
FiEMRLIBRBANFREL K mAKRAA MG Zayb5 M (legality) P JE
W— B A L kTR AR R o

HUR R B 0 2008 £ 11 A 20 B » RIERSEIRH 2 BT ERE
B E#H % ¥ Boumediene ¥FHAFRELSKE » FIEERBTAA T2 EHEFENR
Hi SR LBy S5 LB HAFER Boumediene ; 5B EFAE LW 0 K
% Boumediene €484k % £ 4 7 - 2008 £ 12 A 16 B > £ B BUF /T BB
EZEBERLE AR ELTRAE  BRAERBNERRBEERGLSERHIGEH -
2009 %5 A 15 B > Boumediene # £ % 2 EAH > A SHAELRE mAZTH
F4o s R 245 02000 £ 10 A 28 B BRE BB LS E 2009 £ F F kL
BEARBIE 2006 FEFREE ST AEENFEHEE > MR TEFLEEHSG
#h 1l A13 8 QMK EHRA MK EFHEFHBREIEB I - HERIE
kB EFREENEH 22010 F4 A 27 8 > BB IR EFEE F M
( The Manual for Military Commission ) 4k % 2i#x42 5 694k 3% o *!

¥ Boumediene v. Bush ,553 U. S._ (2008) ,
http://www.supremecourtus.gov/opinions/07pdf/06-1195.pdf

" Wikipedia, “Lakhdar Boumediene,” http:/en.wikipedia.org/wiki/Lakhdar Boumediene

“ Tbid.

1" Amnesty International, “Document - USA: Denying Human Rights, Failing Justice: Omar Khadr's
Military Commission Trial Set to Start at Guantanamo,”
http://www.amnesty.org/en/library/asset/ AMRS51/069/2010/en/0c857234-¢978-4257-b1f4-5dd65149

32



FEEA

g

KRELMBEEFABRZ ARRZERAARZIREEFHBRNLALR
R UREEARYS)EREFEERONBEFN G il ERFEELBERGE
FlmE R EEH Rt BREBRFNHRMNENERACREIBENRAHER L
BB BIEMBI AL 3 ik AM

2 AEBREACHBERAE LSRR

HBRAEEME > HERBEAG T HRE THRAAER ) &b
MR EREE -BRAELNER BHEFALTAELEBLAR S £FRRSXR
AR TEMAB LA ELRALINGER > 3 AFEABROARAM BT HEA
B X Bl Y 3] sk 2R AU 1T AT B 3R 20 P 0 R B S A SR A 0 1 M ]
BIATHCIRPIESLA N PFIMAE RTEF FRECE R BT HBENEE X6 Y4
B B A8 R AT SR A 0 B

— BMIBRAARRNREREES

EBBTA T BT BFAAR B EERRL B RS ITHRE R BA
PER AR R AL R R B R XIFH LA BT RE B Wy
KEN = o sbABRZEBR K &AL Ex parte Quirin 6] % > A A& 5] &7k 8
ANBHEIEEBFIAE AT BFAIABZIFEBRFIAE REZ A BAF e > 2078
WEFLIEUNERBFLETBHAET RARLBERFLB O R A AN
FEFAIAR ) MmAREZE A B Rk ReY W %% (Rona, 2007 ) o

2R BT F L T BG5S | (battlefield capture) & T A BFIAR |0 LA
Bk By 2H T k%35 | (return to the battlefield ) R BA £ ey B
(Denbeaux, 2007 ) o 2k > I kR Loy B EFI B S W AR EH 00 5 H b
MERLBARBFEAORNRAAF = NAEEERT T A RBEEEEAT
Al RERXANZARE T2 BERABRRTURSBRGAEENFE
(%) B 2ERETLHEE (BHAd) Lo BRAEERE > LALSH
Res xR L EF LR EHEONELZN G M- BERHA AL EBFAAR
BERABNRLBEZ AR LEBIE PTUABRE XA HTHIEEBRFAAR A
ARBEERBNFERLBGRTLEH N EmETZ B A ERLA~RKIE
NEEHA MR EREEOBIERTFAGRESR R T 2 R RN

6bel/amr510692010en.html
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ANEEFETFHANBARAG L £RREBF ¥ HETEL N L LEBE L0 00
B oL lBE AR XAANIRRR AL EN I EREXEREBIEEZ T H -
—CBERBRAEEYBH

BRABEREMEEZN A ENRAGEHRARAAETHRERESE
%R MR T EREMANFRAEIREER > CRARAELILFTEARN
911 T4kwy " R¥4814% R | (asymmetric conflicts) s A mekizsaey "R A E
[ #% | (transnational armed groups) ( Sassoli, 2006; 2007 ) » % » £B U " R &
#% | (waron terror or terrorism) %% » B & &% | —HnI%RFA-HRE
#R o BEEPBRBAEEZE LG T AW E &5 4TE | (measures and acts
of terrorism) ZARF > BERa+Fe#AAL " 27 meg RAEFF | (a
multifaceted fight against terrorism) b T RABF | H¥ - YR LER LT
BB GBS R R AE A ER 2R BT R E B0 B AR B
MEANBERRAABRARERNGIFRRT AL R RHBER 2LAT ﬁ@ﬁ%%%f‘?ﬁ
IFHRMAZRBFANRELNNOER S AR FE B REREREFHHME L
(AkIEE) BFIAB S it - 2R A Eﬂﬂéz"ﬁ‘%mﬂﬁ%ﬁi% B HEITRID BN
W ERATE) RSB E RN F H| 0 o TR A 0 &3 911 Btz
BEFZBFITARRRLEITA B Vﬁﬁ%%ﬁﬂh\%m %7}%‘ B [ A8 7k PR A 04 AR
I3 o

= EELBRAAEZ P

MAB XA LEEFTL RN AEZ MR EFL M Jﬂﬂﬁﬁ%ﬁ%ﬁ
BIRPIE B ey 454 0 45 5] R AT SR AR PI M X T 0 ATEER PR R AR R
EREFLEMFEAT IR EFEFETRET G HRERGE S - m1m%m
BEMHELARGHRETHSPIERMALZAEHNEFTHNEHRBHER R
B AT EA A TRABIE Fikd] (Blhodfdg 2k - AR EFREL) A B IRGFIRIES
(Bl BFAABMAMBEENE s EF%pE ) HERG L XME (o
RER - EFRpR) BUZREFLEN BARSERBELZMERT &
FEoL B LASA B AR AE KRR E

2 International Committee of Red Cross, “International Humanitarian Law and Terrorism: Questions
and Answers,” http://www.icrc.org/Web/eng/siteeng0.nsf/html/SYNLEV
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£ BB R At BT T PR U e A i S R b e B R o T e 4R
BEZHMEMNEEAW  ZTRE (HloiEB - RE - - wEX) LRAZERBKHE
PHAZE B ARG FREEZMENES AT BB R Nk
BB AL ABGER MBI A S5 3R o ZBATHIRPIRA M m B A
WABWEBRAAL  BARXBENEERBREA

15~ &%

HERERAMORE RO AT 2R BUFATESI P SR IO B
HEERITE L RABAEAEL (BRELAY) BAPRSRABEKEREEHM
B AMENEE K EBR AR SIPE AR 12 3] 730 PR & b i & ik TR A4
BOBEARERLEFFIRITBEIFIRBER BRI B N ANE T LR
PEHZAGOAER BH ) EMA] o J£ Rasul v. Bush (2004) F= Hamdi et al. v.
Rumsfeld, Secretary of Defense, et al. (2004 ) #| > ¥l 22| ¥ E e IE LR AR
AR ARBEA FHASRELSKRGBA] S £ Hamdan v. Rumsfeld (2006 ) 9 #] %
FoRAMABRBEARLEFT LRGP LEE  THIFIFER ;M BHER
SR EEERE > EHREFE . £ Boumediene v. Bush (2008) #4F| 2+ » X3k
SR ARERE > A LGRS RE 0 PR T EFLEE ) Bk (2
BT KR RIEE BARIE R AF R ARG T ) B E o Ry bis FATEI TR
IEAFFIEFEFRONREANEARE =M LA A LR SHRORERE >
5R3R P (BB ikTR) BV H 3RS PIMATEIRPI0y R 2 AF i By BB E ) -
WA B IR AE TR B IRVE A 0 LB PR AGE TR R A 1B e Bl IR 7R » M AE L B
PRk e SR B R BEAR IR A A A AR R B IR A TR B 1B ) -

Rz HRAwa A TRERXAETERAEL MRS AT FRA
FATAHFEOREEAE (XBEE - RARBARGAKIE - RAEFNE) 17
FHEZHEFRBRAG LTI EAMAKARKHLAEF X FRETHRE
FUERBE  FHUARAMASKTETREAER  SLERBRKEGTLA
WG T HREBET
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53 Uk
— 9 Uk

Mg~ BA  FEE T RREMHAIHERARTNRE - AEBEFT TR KLY
PHALH EHERORE > (RERER) FO1H REITHF6H 7
143-168 o

=~ B

Amnesty International, “Document - USA: Denying Human Rights, Failing Justice:
Omar Khadr's Military Commission Trial Set to Start at Guantdnamo,”
http://www.amnesty.org/en/library/asset/ AMR51/069/2010/en/0c857234-¢978-42
57-b1f4-5dd651496bel/amr510692010en.html

Associated Press v. Department of Defense, 2006 U.S. Dist. LEXIS 2456,(S.D.N.Y.
2006)http:// www.pegc.us/archive/AP_v_DoD/opinion_20060123.pdf

Authorization for Use of Military Force Against Terrorists, Public Law No. 107-40,
115 Stat.224(2001).

BBC News, “At-a-Glance: Guantanamo Bay Britons,”
http:/news.bbc.co.uk/1/hi/uk/3089395.stm
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http://www.supremecourtus.gov/opinions/07pdf/06-1195.pdf
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